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THE MORAL FORCE OF
POLITICAL OBLIGATIONS

GEORGE KLOSKO
University of Virginia

IJolitical obligations vary in force. Though we have strong
obligations to obey certain laws, our obligations to obey others appear to be consider-
ably weaker. Because the weakness of the obligations to obey certain laws has been
employed as an argument against the existence of general prima facie political obliga-
tions, an adequate theory of political obligation must account for this. By employing the
obligation to keep promises as a model, I sort out the factors that contribute to the force
of prima facie political obligations. Their varying force can be explained according to a
general theory of political obligation founded on the principle of fairness.

A number of

scholars have argued in recent years that
there are no prima facie political obliga-
tions. Typically, these scholars proceed
by puncturing the traditional theories of
obligation. When none is found to hold,
the existence of prima facie political obli-
gations is placed in doubt (Pateman 1979;
Raz 1979, chap. 12; Raz 1986; Simmons
1979; Smith 1973). In addition to argu-
ments along these lines, certain scholars
have found more direct evidence in the
very nature of political obligations. I will
focus on arguments of this sort. In partic-
ular, I will look into the fact that political
obligations appear to vary in force and
the problem that this poses for theories of
political obligation. I will then attempt to
show how a theory of political obligation
rooted in the principle of fairness is able
to account for this.

The Varying Force of
Political Obligations

We can begin by pointing out two main
features of prima facie political obliga-
tions. First, obligations (as the term is

commonly used) are construed on the
model of promises. They are distin-
guished from other moral requirements
because of their specificity: they are
created by specific voluntary actions or
performances, owed to particular individ-
uals, and discharged through the perform-
ance of specific actions. However, in dis-
cussions of political obligation a wider
usage is preferable. The current demand
for an adequate theory of political obliga-
tion would be satisfied if one could bring
forth good reasons for complying with the
injunctions of one’s government, whether
or not these reasons stem from specific
voluntary actions. Thus, I will discuss
political obligation in the broad sense.!
Second, prima facie obligations (as the
term has been used since its introduction
by Ross) are defeasible. Obligations, like
other moral requirements, are subject to
being overridden by conflicting require-
ments (Ross 1930, 18-20). Under certain
circumstances promise p can be overrid-
den by considerations q and in fact ought
not to be complied with. However, in
such a case p does not cease either to be a
promise or to have generated an obliga-
tion.? By saying that p generates a prima
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facie obligation, we distinguish this
obligation from what we can call conclu-
sive obligations, which express what we
ought to do when all relevant moral con-
siderations have been taken into account.

The language of prima facie obligations
is helpful in reminding us that political
obligations are of limited force. But this
realization raises another problem, name-
ly, to ensure that they are sufficiently
strong. Because modern states exercise
their authority through the rule of law,
questions of political obligation can be
construed as questions about the obliga-
tion to obey the law. We can assume that
an adequate account of political obliga-
tion will explain our obligation to obey all
laws that are passed by legitimate author-
ities. In order to distinguish political obli-
gations per se from other moral require-
ments to obey the law, we can say that
A's political obligation is his or her obli-
gation to obey the law because it has been
passed by the proper authorities rather
than for other reasons. The immediate
problem is that our obligations to obey
certain laws are weak. We can get a rough
idea of the force of a particular obligation
by considering the censure that would fol-
low the discovery of its violation. Accord-
ing to this standard, the obligation to stop
at a red light on a deserted road in the
middle of the night is not very strong, as
A would probably face only mild censure
(if that) if he were discovered not to have
stopped. On similar grounds we would
say that the obligation to stay within the
speed limit is also frequently weak.

The fact that certain of our political
obligations are so weak has been
employed as an argument against the exis-
tence of prima facie political obligations.
According to M.B.E. Smith, in order for
theories of obligation to be worthy of seri-
ous consideration, the obligations that
they establish must be substantial (1973,
970-76).2 However, as our red light exam-
ple shows, the obligation to obey certain
laws does not meet this test. Smith sug-

gests, then, that even if the existence of a
prima facie obligation to obey the law
could be established, it is not clear that it
would merit much attention.

While Smith’s approach indicates that
political obligations are not sufficiently
strong, a different analysis raises a prob-
lem of the opposite sort. In arguing for the
moral authority of law (which I view as
coextensive with a prima facie obligation
to obey the law), John Finnis appeals to
the wide range of benefits that the legal
system confers and to their great complex-
ity. These considerations establish a
strong obligation to obey all laws, as pre-
sumably, all laws are implicated in the
supply of benefits. In Finnis's words, “The
law presents itself as a seamless web”
(1984, 120). However, if the law actually
were a seamless web so that our failure to
obey any given law affected all laws, our
obligations to obey all laws would be of
significant force. But this conclusion con-
flicts with the fact that obligations at-
tached to particular laws, for instance, the
traffic example, are of only slight force.

An obvious way around the arguments
of both Smith and Finnis is to suggest that
political obligations vary in force.
Though some are weak and so not worthy
of much consideration, others are
stronger and more important. To the ex-
tent that the varying force of obligations
has been noted, it appears to have been
used as an argument against the existence
of general political obligations (Raz 1984,
145-49). But this can be shown to be con-
sistent with at least one theory of political
obligation.

Intuitively, it seems clear that our obli-
gations to obey different laws are of dif-
ferent moral force. Legal scholars fre-
quently distinguish between actions that
are inherently wrong (mala in se) and ac-
tions that are wrong only because they are
illegal (mala prohibita). There are obvi-
ous moral reasons not to perform actions
of the first sort, especially actions that
directly harm other people. If it is against
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the law to kill other people and Jane kills
Dick, she would obviously face strong
censure. It is also clear that violations of
laws of this sort would meet with censure
of varying intensities. Jane’s condemna-
tion for murdering Dick would be far
greater than for shoplifting. In these
cases, however, it is not clear how much
of the censure would stem from Jane's vio-
lation of her obligation to obey the law
and how much from committing acts that
are inherently wrong.

The force of Jane’s obligation to obey
the law (because it is the law) can be seen
more clearly in cases of the second kind.*
Acts that if not for legal prohibitions
would not be wrong include violations of
various traffic laws, (such as the red light
example) and certain tax laws. Now,
violations of different laws of this sort
will also give rise to censure of varying in-
tensities, though it is more difficult to ex-
plain where this variation comes from. As
noted above, minor traffic violations
would meet with little condemnation. But
other acts would give rise to strong cen-
sure even though they cause negligible
harm at most. The U.S. government has a
budget of hundreds of billions of dollars.
A few thousand dollars more or less from
Jane would make a negligible or imper-
ceptible difference. Yet the discovery that
Jane had not paid her income taxes would
likely lead to widespread censure,
whereas the discovery that she had vio-
lated minor traffic laws would probably
be ignored. Thus, it must be explained
why some violations of laws are regarded
as more severe than others even though
their consequences appear to be similar.

It strikes me that an adequate theory of
political obligation should be expected to
explain how obligations to obey different
laws vary in force. If theory X construes
all obligations as of the force of minor
traffic regulations, the resulting obliga-
tions would appear to be too weak to ac-
count for more onerous political require-
ments, like the requirement to pay one’s

taxes. On the other hand, if theory Y con-
strues obligations along the lines of tax
laws, the resulting obligations would ap-
pear to be too strong to account for the
limited force of minor traffic laws. To be
consistent with our intuitions an account
should present obligations of varying in-
tensities.

The Force of Promissory
Obligations

On an intuitive level it appears that the
strength of political obligations should de-
pend largely on the consequences of obey-
ing or disobeying different laws. In gen-
eral, the rightness or wrongfulness of any
action will be judged largely in terms of its
consequences (however these are deter-
mined). Act-utilitarians, of course,
employ this standard exclusively. As we
saw in the last section, Smith employs a
consequentialist analysis in examining
political obligations. Because violations
of minor traffic regulations are liable to
have only slight consequences, he con-
cludes that prima facie political obliga-
tions are of little concern (1973, 970-76).
But critics of act-utilitarianism have
shown that factors other than conse-
quences should be brought to bear in
assessing the rightness of actions and that
act-utilitarians have especially severe
problems in explaining obligations (Brock
1973; Griffin 1982). For instance, there
are clear cases in which promises should
be complied with even if breaking them
would have more beneficial results. Thus,
though analysis in terms of consequences
can help to explain how political obliga-
tions vary in force, other factors should
be invoked as well.

We can gain some insight into the range
of factors at work in political obligations
by examining the factors that contribute
to the moral forces of promises. Before
proceeding, I should make clear that my
analysis of promises does not rest on any
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specific moral theory and should be con-
sistent with different construals of the
moral basis for the obligation to keep
them.® One view in conflict with my anal-
ysis is act-utilitarianism, due to its prob-
lems explaining cases in which promises
should be kept, though the consequences
of breaking them would be better. Thus,
in addition to the consequences of keeping
or breaking a given promise, something of
its moral force appears to derive from the
promise itself.

The significance of the act of promis-
ing—and of similar performances in
regard to other obligations—has been
analyzed by H. L. A. Hart. According to
Hart, in addition to stemming from
specific performances and being owed to
specific people, promises, like other obli-
gations, are characterized by “indepen-
dence of content.” The obligation to keep
a promise does not arise from the nature
of the promised action but from the prom-
ise itself (Hart 1958, 102; cf. Brandt 1964,
386-87). If James promises Henry that he
will do p and p is independently the sort
of action that he should perform, James's
particular obligation to do p does not
stem from its independent moral desir-
ability. Actions q, r, s, and so on, can be
equally desirable, yet James will have no
obligations to do them over and above his
general moral duty to perform morally
desirable actions. The fact that James
promises to do p separates it from the
general class of morally desirable actions
and creates an obligation in regard to it.
Contrariwise, if t is a morally wrong ac-
tion, James's promise still creates an obli-
gation for him to do it—though there are
complexities here that will be explored
below. In this case the obligation is obvi-
ously independent of the nature of the
promised action.

Though independence of content ap-
pears to capture important features of
promises, Hart's account can be elabo-
rated upon. Hart's discussion of indepen-
dence of content appears to be in refer-

ence to the existence of obligations. A
promise is a certain kind of performance
that creates a particular obligation, with-
out regard to what the promise is about.
The obligation is created by the perform-
ance and does not otherwise exist. But the
force of a promise is affected by what is
promised. To capture this additional
aspect of promises (and other obligations)
we can distinguish between the perform-
ance that creates an obligation and the
content of the obligation. In the case of a
promise, as long as A utters some appro-
priate verbal formula (or otherwise in-
vokes the conventions of promising that
exist in A’s society) A can make a promise
to B regardless of what is promised. In
this sense independence of content holds.

But the content of the obligation affects
its force. If Jack promises to do something
that is morally wrong, under many cir-
cumstances his promise should not be
complied with. He would be subject to
greater censure if he committed a severe
crime after promising to do so than if he
broke his promise and did not commit it.
In a case of this sort, it appears that the
obligation created by the promise is over-
ridden by the wrongfulness of what is
promised. In order to facilitate discussion,
we can refer to the value of an obligation.
In assessing reasons for and against com-
plying with a given obligation, those in
favor of compliance can be said to have
positive value, and those against, nega-
tive value. I will assume that the values of
different aspects of an obligation can be
added and subtracted to yield its cumula-
tive value, or the overall strength of the
considerations in favor of complying (or
not complying) with it. By analogy with
the concept of “truth-value,” we can say
that if an obligation should be complied
with when all relevant moral concerns
have been taken into account, it has posi-
tive value. An obligation that is over-
ridden by conflicting factors can be said
to have negative value. Employing this
terminology, we can say that in certain
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cases carrying out a promise can have
negative value, because the negative value
of the promised action outweighs the
value of the transaction through which
the promise comes into existence.

In any given case it appears that the
value of an obligation depends on a com-
plex interplay between the performance
through which it is created and its con-
tent. Content here centers largely on the
consequences of performing or not per-
forming the promised action. The content
of a promise has positive value if the con-
sequences of keeping it will be beneficial
and negative value if they will be harm-
ful.® Though it is difficult to determine the
precise values of the different aspects of a
given promise, a rough approximation is
provided by the simple formula that the
positive value created by the transaction
through which the promise comes into ex-
istence will be increased by the positive
value of beneficial consequences and de-
creased (and possibly overridden) by the
negative value of harmful consequences.
Thus, if keeping some promise would give
rise to great good, A's obligation to com-
ply with it would be stronger.than if the
consequences were less beneficial. Along
similar lines, if A promises B to commit a
crime, then even though the promise itself
has some moral force, its value will be
counteracted by the negative value of the
crime. In many cases these negative fac-
tors will override the positive value of the
promise itself, and it should not be com-
plied with.

Confirmation of the role that conse-
quences play is that a promise’s value
will vary as we vary the consequences of
complying with or breaking it. Let us
assume that Susan is about to have a
baby. She already has a young child,
June, who must be cared for when she
goes into the hospital to give birth. Bob
promises Susan that he will take care of
June. If Bob breaks this promise (which
we will assume he does for no pressing
reason), his behavior would be clearly

wrong, and he would be subject to cen-
sure. As the consequences of his breaking
the promise varied, the degree of his
wrongdoing would vary accordingly. If
Bob called Susan as she was beginning to
go into labor to inform her that he was no
longer available, the censure would be
strong, especially if his behavior seriously
inconvenienced her at this difficult time.
Bob's violation of his promise under such
circumstances would be considerably
worse than if he notified Susan in ad-
vance—and the farther in advance, the
less the censure. If he notified Susan suffi-
ciently far in advance to allow her easily
to make other arrangements, his wrong
would be relatively slight. As this exam-
ple shows, as the consequences of non-
compliance with a given promise change,
the force of the obligation to keep the
promise changes as well.

Additional factors play a role in deter-
mining the strength of promises.. Though
all transactions performed in accordance
with the conventions of A’s society will
constitute promises that are of some
moral force, the value of promises will
vary as the transactions themselves vary.
A solemn oath is of greater force than a
promise made more casually. The in-
creased force that particular verbal for-
mulas create is clearly understood by chil-
dren who demand that certain promises
be reinforced with “Cross your heart
and hope to die” and the like. Along
similar lines, promises made in particular
circumstances are of special force. The
most notable examples are deathbed
promises, which are widely viewed as
especially binding. Of course, there are
cases in which even solemn oaths and
deathbed promises should not be com-
plied with, for instance if compliance
would be inherently wrong. But because
transactions of these sorts imbue the
promised action with considerable value,
the conditions under which they should
not be kept will be more difficult to satisfy
than for other promises.
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Because promising is a complex institu-
tion, the elements that we have discussed
could well interact differently in different
cases. It is not possible to say in the ab-
stract exactly how different elements
should be weighed in particular cases. But
the analysis here should contribute to the
assessment of specific promises in making
clear the factors involved. It seems safe to
say that in general the value of a promise
will depend on the interaction of (1) ele-
ments bearing on the transaction through
which it arises (e.g., its solemnity and its
circumstances) and (2) its content, ex-
pressed in terms of the consequences of
compliance or noncompliance.

Generalized Consequence Analysis

If we construe political obligations on
the model of promises, we must locate.a
feature corresponding to the performance
through which a promise comes into exis-
tence. The force of the political obligation
could then be assessed by combining the
value of the performance and the value of
complying with a given law, expressed in
terms of the consequences of compliance
or noncompliance. This sort of analysis
would account for the fact that political
obligations vary in strength, as obedience
to different laws involves different conse-
quences. However, there are problems in
assessing the content of political obliga-
tions in terms of consequences, while it is
also difficult to identify aspects of politi-
cal obligations corresponding to the per-
formances that give rise to promises.

According to one account of political
obligations, the difficulties in construing
them on the model of promises are rela-
tively slight. According to theories of
obligation based on consent, A’s obliga-
tion to obey the law stems from an actual
promise, whether express or tacit. On this
account, the factors discussed in the last
section would seem clearly relevant in
assessing the force of political obligations.
But because theories of consent have been

severely criticized by many scholars and
are generally viewed as fatally flawed,
they can be set aside.”

At first sight it might appear that a con-
sequentialist theory of obligation, for ex-
ample, one based on act-utilitarianism,
would be more promising. Roughly, on
this analysis, the force of an obligation to
obey a specific law would depend on the
consequences of obedience or disobedi-
ence. This might explain why relatively
trivial laws (such as that in the red light
example) are of slight force, while more
important laws (such as those concerned
with paying taxes) possess greater force.
Because we do not require that an ac-
count of political obligation be based on
obligations in the strict sense and so do
not require the existence of specific per-
formances, a consequentialist account
would not be vulnerable on this ground.
However, consequentialist theories en-
counter grave difficulties in certain of the
most important cases with which political
philosophers deal, namely those involv-
ing coordinating the activities of large
numbers of citizens. Many of the crucial
benefits that governments provide are of
this sort. Clear examples are national
defense, the rule of law, and protection
from natural disasters and threats to
public health. Benefits such as these, com-
monly referred to as public goods, are
characterized by nonexcludability. It is
difficult to provide them to certain mem-
bers of a given society while denying them
to other members. Under most circum-
stances they must be provided to all mem-
bers if they are provided at all.® Other im-
portant benefits that governments pro-
vide are also public goods, for instance,
many public health measures. In addition,
though such components of a societal in-
frastructure as roads, bridges, harbors,
and airports are not necessarily public
goods since their use could be limited to
particular individuals (e.g., those who
pay user fees), such limitations would fre-
quently involve severe practical difficul-
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ties, so that they too can be regarded as
public goods.

A second crucial feature of the benefits
under discussion is that their provision
generally requires the cooperation of large
numbers of people. The rule of law in
society X requires general adherence to
X's legal code. Though the cooperation of
all X-ites is not necessary, social order
depends on the acquiescence of a high per-
centage of X-ites. Though the precise per-
centage needed (commonly referred to as
a threshold) is difficult to specify, at some
point a widespread lack of cooperation
would undermine the sanctity of the legal
code, thereby threatening the security of
all. The case is similar with national
defense and other governmental services
financed with tax revenues. Though uni-
versal compliance with tax laws is not
necessary, at some point widespread fail-
ure to obey them would jeopardize the
government's ability to provide important
services, thereby threatening societal
functioning and the well-being of all in-
habitants.

Because important benefits that govern-
ments provide (1) are public goods and (2)
require large-scale cooperation, their pro-
vision is beset by a troubling pattern of
analysis, commonly referred’ to as the
prisoner’s dilemma.® In many cases it is
difficult to justify requiring a given indi-
vidual (or a relatively small group of indi-
viduals) to cooperate in the provision of
such benefits on consequentialist grounds.
For instance, by paying her taxes Shelly
contributes imperceptibly to the public
good. If she did not pay, the amount she
contributes would scarcely be missed.
However, Shelly’s tax payments make a
considerable difference to her. If she did
not pay she would have more money to
lavish on herself and her friends, perhaps
to contribute to worthy causes. Since her
tax money could make a perceptible dif-
ference if it were spent in these ways, it is
not clear that the consequences of her not
paying would actually be worse for soci-

ety than if she paid. Similarly, by serving
in the armed forces Sean would contribute
imperceptibly to the security of X. But
because he would be far happier if he did
not serve and his contribution would not
be missed, it is not clear that his military
service would actually render society bet-
ter off. Similar examples could be multi-
plied. What they have in common is the
fact that in a large society in which the
cooperation of most but not all members
is required to provide some important
public good, it is difficult to demonstrate
that society actually benefits from the
cooperation of any given individual.'®

The prisoner’s dilemma is damaging to
consequentialist accounts of political obli-
gation. On consequentialist grounds, A
should obey the law because society bene-
fits from his doing so. But there is a range
of important cases in which it is not clear
that his obedience is actually beneficial.
Consequentialism encounters similar dif-
ficulties in explaining how political obli-
gations vary in force. We have noted that
the obligation to pay one’s taxes appears
to be far stronger than the obligation to
stop at a red light on a deserted road. But
in a large society, under many circum-
stances the consequences of disobeying
the two laws would be similar. Because
Shelly’s tax payments would make no per-
ceptible difference to her government’s
ability to pay its bills, it is not clear why
her failure to pay is more harmful than
her failure to obey minor traffic laws.

A more promising approach relies on a
particular variant of consequentialism.
Though there would be no detectable con-
sequences if Sean refused to pay his taxes
or serve in the armed forces or if he vio-
lated various other laws, the situation
would be markedly different if everyone
(or an unspecified, large number of X-ites,
to which, for convenience, I will refer as
everyone or all X-ites) behaved similarly. I
will refer to an analysis that relies on the
consequences of large numbers of individ-
uals behaving in a certain way as a gener-
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alized consequence analysis.

In speaking of generalized consequence
analysis, I must make clear that I am not
arguing according to a strictly consequen-
tialist moral view, such as utilitarian
generalization. Roughly, according to
utilitarian generalization, a given act is
right under some circumstances if the con-
sequences of its performance by everyone
(who is able to do so) would be at least as
good as those of the general performance
of any other act. Utilitarian generalization
is a controversial moral view that has
been severely criticized; the claims that I
make do not rest on its distinctive
features.!* As was true of my discussion
of obligations to keep promises, my
account of the force of obligations to
obey the law does not rest on a specific
moral theory. The generalized conse-
quence analysis is necessary to capture
one aspect of our intuitions about politi-
cal obligations, namely, that their force
correlates (roughly) with the generalized
consequences of obeying or disobeying
given laws. Regardless of the specific
moral theory to which we refer to explain
this, it should not strike us as surprising.
We can assume that laws are ordinarily
made to serve the public interest, with
general obedience as their intended ob-
ject. Explaining our intuitions about the
force of political obligations is logically
distinct from explaining the moral princi-
ple (or principles) from which the obliga-
tions stem, though an adequate account
of the origin of obligations should con-
tribute to explaining the variance in their
force.

The generalized consequence analysis is
immediately more plausible than a view
that relies on the consequences of individ-
ual actions. We have seen that the obliga-
tion to pay one’s taxes is stronger than
that connected with some minor traffic
law. This variance is well explained by a
generalized consequence analysis because
the consequences of everyone's refusing to
pay their taxes would be far more severe

than everyone’s violating minor traffic
laws. Similarly, in times of national emer-
gency, the consequences of wholesale
avoidance of conscription laws would be
disastrous. Thus, it is not surprising that
individuals who are convicted of deser-
tion or of dodging the draft are subject to
severe censure. Though assessments along
these lines are necessarily rough, I believe
that further examples would support a
rough correlation between the force of the
obligation to obey a given law and the
generalized consequences of obeying or
disobeying it.

A generalized consequence analysis is
also supported by connections that are
frequently drawn between the behavior of
A and of all other X-ites. When we con-
sider cases of disobeying laws, a common
reproach that A is likely to meet if he is
found not to have paid his taxes is, “What
if everyone did the same?”'? In the first
recorded set of arguments for political
obligation in the Western tradition,
in Plato’s Crito, the personified Laws of
Athens reply along these lines to Socrates’
proposed willingness to escape from
prison and avoid his death sentence: “Tell
me, Socrates, what are you intending to
do? Do you not, by this action you are at-
tempting, intend to destroy us, the laws,
and .indeed the whole city, as far as you
are concerned? Or do you think it is pos-
sible for a city not to be destroyed if the
verdicts of its courts have no force but are
nullified and set at naught by private indi-
viduals?”’ (50a-b [Grube 1978]). Thus,
Socrates should not escape because his
doing so would destroy the laws of
Athens.

Though cases like these are frequently
encountered, they raise a severe problem
for a general consequence analysis. To the
Laws’ question “What if everyone did the
same?” there is an obvious response: there
is virtually no chance that everyone will
do so. In itself, Socrates’ escaping would
have little effect on Athenian laws.
Though the laws would be destroyed if
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everyone disobeyed them, the requisite
connection between Socrates’ disobedi-
ence and everyone else’s has not been
established. In many cases A's failure to
obey a certain law would have no detect-
able effect on whether other individuals
(or at least a sufficient number to have
detectable societal effects) would obey. In
a large society there are many cases in
which A’s actions would not influence
those of other people, but people would
still condemn A’s failure to obey the law.

Though actual connections between A’s
behavior and that of the requisite number
of X-ites are not always easy to draw and
utilitarian generalizations does not seem
an acceptable approach, the generalized
consequence test can be supported in
other ways.'? In recent years theories of
political obligation based on the principle
of fairness have received a good deal of
attention. The principle was originally
formulated by Hart in 1955 and devel-
oped by other thinkers, most notably
John Rawls (Hart 1955; Klosko 1987a;
Rawls 1964). The principle centers on the
idea of the mutuality of restrictions: indi-
viduals who benefit from the cooperative
efforts of others have an obligation to
cooperate as well. As scholars have
shown, the principle of fairness rests on a
more general moral principle, which
David Lyons refers to as “the just distribu-
tion of benefits and burdens” (1965, 164).
According to Rawls, “We are not to gain
from the cooperative labors of others
without doing our fair share” (1971, 112;
also Arneson 1982 and Ewing 1953). A
clear example is national defense. If A
benefits from the protection his fellow
citizens provide, he has an obligation to
cooperate in their efforts. He can be
obligated to serve in the armed forces or
Lo help finance them with tax payments or

oth.

The principle of fairness provides the
requisite connection between the behavior
of A and other X-ites. According to an
alternative formulation of the principle,

presented by Rawls, the principle “re-
quires one to abstain from an advantage
that cannot be distributed fairly to those
whose efforts have made it possible”
(1964, 17). National defense and other
similar benefits are necessary for the well-
being of all X-ites, A included. Because
such goods require large-scale coopera-
tion and all benefit from their provision,
A would behave unfairly in receiving the
benefits of others’ cooperative activity
without cooperating himself. If the coop-
eration of many but not all is required to
provide some good, why should A, rather
than other X-ites, be free of the burdens of
cooperation unless there is some morally
relevant difference between A and them?

Content Value

I have argued elsewhere that the princi-
ple of fairness can support a workable
general theory of political obligation.
Arguments for this theory (which I will
refer to as fairness theory) need not be
reviewed here.'* More important for our
immediate concerns is the fact that fair-
ness theory is able to explain how political
obligations vary in force. Because great
precision concerning the force of political
obligations is not easily attained, our ac-
count must be somewhat rough. But the
presentation here should be able to cover
our intuitions about important features of
political obligations.

In assessing the strength of political
obligations, two factors should be taken
into consideration. I will call these con-
tent value and institutional value. Con-
tent value is concerned with the impor-
tance of the benefits that stem from par-
ticular laws. Though the importance of
different benefits cannot be identified pre-
cisely, we can divide the benefits supplied
by governments into rough classes, obli-
gations corresponding to which appear to
vary in force. The first class is comprised
of benefits essential to individuals" well-
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being. Examples of these have been noted:
national defense, the rule of law, protec-
tion from a hostile environment. For ex-
ample, in the case of national defense the
cooperation of large numbers of X-ites is
required for the benefit to be produced. If
Karl receives the benefit without bearing
his share of the burden, his behavior
would be clearly unfair, and he would be
subject to strong censure. As noted, dur-
ing times of national emergency (e.g., in
the U.S. early in World War II), individ-
uals who were believed to have illegally
avoided the draft, deserted, or taken il-
legal liberties with the country’s wartime
economic measures were harshly criti-
cized.’ If we employ the severity of such
censure as a measure, we should conclude
that the obligations to obey these laws are
of considerable moral force. Similarly,
the rule of law is necessary to protect indi-
viduals from various sources of harm. In-
dividuals who violate the law and thereby
threaten the security of their fellow citi-
zens are also harshly condemned. Clearly,
there are strong obligations to obey a
range of laws bearing directly on personal
security, though it is not easy to distin-
guish the components of these obligations
that stem from immediate harms that are
committed from more strictly political
obligations, obligations to obey laws
because they are laws. ¢

Of course, in addition to defending
their populations, governments perform a
much wider range of services. As noted
above, the government in country X is
responsible for providing and maintaining
an infrastructure of roads, bridges, tun-
nels, and harbors. It regulates communi-
cation and education, provides sewers
and sanitation, works to promote
economic stability, and cares for the per-
centage of the population that is unable to
care for itself. The population of X will
contribute to government’s provision of
these extensive services in various ways,
most notably by providing tax revenues
and by following the laws (e.g., traffic

regulations) that are necessary to coordi-
nate their actions with their fellows.

The benefits represented by this range
of governmental services vary enormous-
ly in importance. Those that any given
program provides citizen A can be quite
different from those enjoyed by other
citizens. Because of this wide range of
benefits and differences in how they fall
out on different individuals, it seems un-
likely that we would be able to specify the
moral force of specific obligations to com-
ply with specific programs. However, it
seems likely that there is a rough corre-
spondence between the importance of the
overall benefit that a given law produces
and the force of the obligation to obey it.
Thus, the obligation to obey minor traffic
laws is less strong than that to pay one’s
taxes, which is in turn less strong than
that to serve in the armed forces in times
of dire need. Again, as noted in the last
section, the benefits in such cases should
be assessed in terms of generalized conse-
quences. In itself A’s avoidance of the
draft laws may do no more harm to soci-
ety than his or her failure to stop at a red
light on a deserted road. But the conse-
quences of generalizing the former sort of
behavior would be far worse than the lat-
ter. Similarly, we can make rough grada-
tions within the range of governmental
services. Thus, we distinguish between
significant and insignificant traffic viola-
tions. Going very fast on a busy highway
or in a residential neighborhood is a more
serious offense than failing to stop at a red
light on a deserted road, whether or not
harmful consequences result from specific
instances of each kind of act. Generalizing
the former sort of behavior would have
more severe consequences than generaliz-
ing the latter.

It seems, then, that there is a rough cor-
respondence between the force of the obli-
gation to obey a given law and the bene-
fits the law provides, assessed in terms of
generalized consequences. In contributing
to the force of a given obligation, the im-
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portance of these benefits corresponds
roughly to the content of promises.

Institutional Value

In another sense laws should be obeyed
simply because they are laws, with refer-
ence to a different aspect of their specific
consequences. In addition to content
value, obligations to obey laws also have
institutional value. We can refer to the
benefits received from the rule of law and
the existence of a working social decision
process as institutional goods.'” Because
the benefits that Karl receives from insti-
tutional goods depend on widespread
willingness to comply with the law, it
follows from the principle of fairness that
he, too, has an obligation to cooperate.
He should not profit from the sacrifices of
other people if the advantages of non-
cooperation cannot be extended to them
as well. We can call the argument that
grounds A’s obligation to comply with a
given law in A’s need for the rule of law
the institutional argument.

According to the institutional argu-
ment, Karl’s obligation to obey the law
stems from the benefits he receives from
the rule of law and the means it provides
of peacefully settling disputes. These
benefits are of fundamental importance,
necessary for the continued existence of
society and its members. Karl's obligation
to obey stems from the corrosive effects of
disobedience. Because the rule of law
requires general adherence, individuals
who lightly set aside laws with which they
disagree undermine the social fabric.

The importance of the rule of law gives
individuals an additional reason to obey
specific laws, the force of which is derived
from a second set of generalized conse-
quences. Let us assume that A confronts
the question whether to abey some tax
law T of society X. The force of this obli-
gation reflects the consequences that gen-
eralized disobedience of T would have

upon X. In addition to the specific subject
matter with which it is concerned, a given
law is a component of the legal system.
Because the rule of law in society X re-
quires general obedience to its laws, T in-
cluded, general obedience or disobedience
of T will affect the rule of law in society as
a whole.®

The size and complexity of a modern
legal system render the institutional force
of obligations to obey the law complex.
These obligations appear to differ in
regard to different kinds of laws pertain-
ing to different social functions. Though
we need not sort out numerous kinds of
laws, one distinction is important. In a
basic sense the rule of law is indispensable
to the maintenance of society and so to
the well-being of its members. Laws that
are important in this regard include pro-
hibitions against physically harming other
people, taking their property, and de-
frauding them. We can refer to the direct
contribution of the rule of law to personal
security as its core or essential function.
The laws under consideration here .are
central to that minimal social order neces-
sary for personal security—for life so “as
not to be weary of it,” to use Hobbes's
words (1968, 192). Since A undoubtedly
requires the rule of law in this sense, A
would be unfair not to obey the range of
laws in question.

The obligation to obey the law encom-
passes other laws as well. Laws that fall
outside this core range should also be sup-
ported because this contributes to the core
functions. There is an empirical assump-
tion here, but one that is virtually truistic
among political philosophers:* wide-
spread adherence to the law promotes fur-
ther adherence, while widespread disobe-
dience has the opposite effect. If individ-
uals develop a habit of disobedience in
regard to relatively minor matters, that
habit will extend to more important mat-
ters, while a habit of obedience in minor
matters will strengthen obedience in ma-
jor matters. Accordingly, compliance
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with laws falling outside the core range is
indirectly good in itself, because it works
to strengthen the core function of the rule
of law.

It seems clear that the institutional com-
ponent of the obligation to obey specific
laws will vary in force, depending on the
contribution that generalized adherence
to a given law makes to the rule of law in
society.?® Thus, laws falling in the core
range will have greater institutional force
than laws that contribute only .indirectly
to the core function. In many cases laws
that have considerable institutional force
will also have significant content value, as
general disobedience would lead to
serious direct harm. The obligations to
obey such laws will therefore be doubly
strong.

The fact that the societies discussed
here are large makes matters more com-
plex. In a large society, Kate's disobedi-
ence of a given law, whether major or
minor, is unlikely to have an appreciable
effect on the degree of adherence to the
rule of law throughout society as a whole.
If she disobeys minor laws, her resulting
habit of disobedience is unlikely to have
detectable social effects. According to the
principle of fairness, however, the actual
consequences of a given act are not the
sole concern. As long as the rule of law
exists in her society and nonadherence by
others would weaken their commitment
to it, Kate benefits from their obedience;
and the advantages of her noncompliance
cannot be extended to them. Thus, Kate
should not disobey minor laws; because
general disobedience of even minor laws
would undermine the rule of law through-
out society, it would be unfair of her to
disobey them.

The discussion of institutional value up
to this point has omitted various compli-
cating factors. Different kinds of excep-
tional cases should be considered, how-
ever briefly. First, because the principle of
fairness traces obligations to the receipt
of benefits, in circumstances under which

laws are widely disobeyed so that Kate
does not benefit from the rule of law,
the institutional value of particular laws
should be low or nonexistent. As Hobbes
says, “He that should be modest, and
tractable, and performe all he promises,
in such time, and place, where no man els
should do so, should but make himselfe a
prey to others, and procure his own cer-
tain ruine” (1968, 215). Not only would it
be foolish for Kate to obey when all
others do not, but it would be unfair to re-
quire her to do so. Along similar lines, the
institutional value of political obligations
is subject to being overridden by other
moral considerations. For example,
assume that Lisa’s country, Y, is grievous-
ly unjust, along the lines of Nazi Ger-
many. In this case, the fact that the rule of
law exists and so provides her with impor-
tant benefits would create an obligation
for Lisa to obey Y's laws. But it is likely
that this obligation would be overridden
by the moral requirement not to commit
unjust actions (or support their perpetra-
tion), just as the obligation to keep a
promise can be overridden by the injustice
of what is promised.

A more difficult range of cases centers
on the fact that particular laws appear to
be without institutional value even
though (1) the rule of law exists in the
legal system in question and (2) the sys-
tem as a whole is acceptably just. In a
complex society it is likely that many laws
will be instituted that individuals do not
feel they should obey. Many laws are in
fact widely disobeyed, and it may seem
unclear that there is an obligation to obey
them. Undoubtedly, beyond a certain
point, specific laws that are unfair or un-
just lose their binding force. Especially
important for our purposes, it is not clear
that laws that cannot be shown to serve
real or legitimate social purposes or those
that actually detract from public welfare,
should be obeyed. However, despite ap-
pearances to the contrary, these laws have
positive institutional value, though .this
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can be overridden by their negative con-
tent value. When some law is widely
believed to be detrimental to society, peo-
ple can generally feel that it should not be
obeyed despite the implications that dis-
obeying it might have for the rule of law
throughout society. In a complex legal
system many sorts of laws lose their ra-
ticnal justifications over time if they ever
had them. Frequently, such laws pass out
of use and cease to be enforced. Examples
are laws against witchcraft and similar
practices, still on the books in various
countries. Similarly, blue laws can pass
out of social fashion before they are offi-
cially repealed. In many cases useless laws
can be identified by the fact that they are
violated openly, without strong disap-
proval. For instance, certain traffic laws,
such as the 55 miles per hour speed limit,
are routinely disobeyed. Proof that the
benefits of noncompliance with these laws
can be generalized without undue harm to
society is the fact that nonadherence is
widespread.

The variables in these cases are difficult
to sort out, but it appears that in many
cases the widespread belief that a given
law has negative content value will lead to
the widespread belief that it can be right-
fuliy disobeyed. Speed limit laws are espe-
cially clear instances here, as are also laws
forbidding various social practices, for ex-
ample, certain sexual relations among
consenting adults. Public attitudes indi-
cate general disdain for speed limits. The
fact that those who are caught speeding
and ticketed are often met with sympathy
rather than censure is strong evidence that
(under many circumstances) the laws in
question are widely believed not to serve
legitimate social purposes. Under other
circumstances, however, speed limits
serve clear and important purposes and
are regarded differently. When individ-
uals are known to go very fast, say 100
miles per hour on busy highways, they
constitute a danger and are accordingly
subject to censure. Or if individuals speed

in residential neighborhoods, especially
where children are playing, they too
become dangers and will meet disap-
proval. Thus, there are circumstances in
which these laws are clearly important, as
is indicated by public reaction. If, under
other circumstances, a given law actually
is useless and widely disobeyed, modify-
ing it would serve an important social
purpose in preventing a habit of disobedi-
ence from developing in its regard.

Innumerable complexities bearing on
the institutional component of the obliga-
tion to obey different laws cannot be dis-
cussed here. But to hazard a few generali-
zations by way of summarizing, it seems
that even in questionable cases, individ-
uals can be presumed to have prima facie
obligations to obey the law because it is
the law. In most cases, one can assume
that this obligation is of significant moral
force. To the extent that disobedience of
any law undermines the general fabric of
the rule of law on which the welfare of all
depends, individuals who disobey are
subject to condemnation. We have seen,
however, that there are exceptions to this
rule—that when a given law is unjust or
detracts from the public good, the obliga-
tion to obey can be overridden.

It seems that the force of the obligation
to obey a given law can be assessed after
the model of the obligation to keep a
promise. We have.seen that the force of
the obligation to keep a promise is com-
prised of the value of the performance
that gives rise to the promise, combined
with the value of the consequences of
keeping or breaking it. As we have seen,
the force of the obligation to obey a given
law depends on two factors. We have,
first, the generalized consequences of obe-
dience to the law, its content value. Sec-
ond is one particular generalized conse-
quence of obedience or disobedience, that
bearing on the law’s contribution to the
rule of law throughout society, its institu-
tional value. Once again, in the abstract it
is difficult to specify the force of a given
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law. However, the analysis here should be
helpful in indicating the factors to be
taken into account in assessing any given
case.

It appears that all laws have positive in-
stitutional value, though some laws have
greater institutional value than others, as
generalized obedience to them is more
central to maintenance of the rule of law
in society. In assessing the moral force of
a given law, institutional value should be
combined with content value. As noted,
institutional value will vary in relation to
the contribution that general obedience to
a given law makes to the rule of law. Con-
tent value will also vary in strength. As
the consequences of general obedience to
different laws become increasingly impor-
tant, the value of their corresponding
obligations will increase. But as we have
seen, in some cases the consequences of
general adherence to a given law will be
either negligible or actually harmful. In
certain cases negative content value can
negate or actually override positive insti-
tutional value, and the obligation to obey
certain laws will be of little or no force.
Such laws are often recognized by the fact
that they are violated openly, with little
condemnation. It seems that laws of this
sort should be stricken from the books,
because of the potentially corrosive ef-
fects of their open violation on the rule of
law throughout society.

Conclusion

1 have discussed two different ways in
which the moral force of political obliga-
tions is commonly evaluated. Smith
assesses political obligations in terms of
their consequences and notes that the
obligations to obey certain laws appear to
be weak. Finnis discusses the interwoven
complexity of legal systems. Viewing the
law as a seamless web, he believes that
there is a significant obligation to obey all
laws. It seems that both of these ap-
proaches are partially correct; my argu-

ment confirms both up to a point. We
have seen that the obligation to obey a
specific law is in part a function of its con-
sequences (generalized consequences). We
have also seen important institutional
considerations that support obligations to
obey all laws. In regard to these factors,
the law is a seamless web; within limits,
disobedience of any law undermines the
habit of obedience on which the entire
legal system rests.

I believe that our intuitions about polit-
ical obligation support both a presump-
tion that a law should be obeyed because
it is a law—a presumption that is subject
to being overridden by the negative value
of specific laws—and the view that obli-
gations to obey different laws differ sig-
nificantly in force. We have seen that the
force of the obligation to obey a specific
law can be interpreted as a combination
of the law's content and institutional
values and that fairness theory accounts
for both of these components. The fact
that fairness theory is able to ground our
intuitions about the varying force of
political obligations is a significant con-
sideration in favor of its claim to support
a workable theory of political obligation.

Notes

This research was supported by a University of
Virginia Sesquicentennial grant. For assistance and
comments I thank Bart Gruzalski. An earlier version
of this paper was presented at the 1990 meeting of
the Midwest Political Science Association.

1. For the concept of obligation, see Brandt 1964;
for its wider use in discussions of political obliga-
tion, see Simmons 1979, chap. 1 and Smith 1973,
950-52.

2. Cf. the language of Ross 1930, 18-20; for prob-
lems with his language, see Searle 1978.

3. Smith’s additional argument concerning the ad-
ditive force of the obligation to obey the law (1973,
970-71) will not be discussed here; but see below,
n. 16.

4. See below, n. 16.

S. For different analyses, see Prichard 1968, and
the exchange between Raz (1972) and MacCormick
(1972).

6. To keep discussion reasonably simple, I do not
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discuss additional factors relevant to the rightness or
wrongfulness of promises, as, for instance, if fulfill-
ing a given promise would cause one to violate cer-
tain individuals’ rights or would be inherently wrong
for other reasons. Obviously, if rights would be vio-
lated by Adam’s fulfilling some promise or if it
would be inherently wrong for him to keep it for
some other reason, this would tell strongly against
his obligation to keep it.

7. Though I believe that consent. theory is irre-
trievably flawed, it would still merit consideration if
all other theories of political obligation were equally
or more defective. Although the matter cannot be
discussed here in detail, I believe this is not the case.
Because the principle of fairness roots obligations in
the receipt of benefits. and does not require specific
voluntary performances, it is able to ground a
theory of political obligation that possesses the ad-
vantages of consent theory without its disadvan-
tages; see Klosko 1987a. An excellent discussion of
consent theory and its flaws is found in Simmons
1979, chaps. 3-4.

8. Public goods (as the term is generally used)
are also characterized by nonrival consumption,
that is, that one individual’s consumption of a given
good will not affect the amount available for others.
This condition is not directly relevant to my con-
cerns and so is not discussed..

9. An important recent discussion is Parfit 1984,
part 1. Though the cases under discussion can be
referred to as prisoner’s dilemma cases, they do not
fall under the prisoner’s dilemma in the technical
sense. In prisoner’s dilemma cases the different
participants have different maximands, whereas in
the cases under discussion we can assume common
interest; see Regan 1980, 62-63.

10. This line of argument is disputed by Parfit
(1984, chap. 3); his view is criticized in Klosko
1990b.

11. For criticism of utilitarian generalization, see
Lyons 1965 and Gruzalski 1982.

12. See Broad 1915-16, Ewing 1953, and Strang
1960. For evidence of connections between A'’s polit-
ical obligations and the behavior of other people, see
Klosko 1987b.

13. 1 do not consider various versions of Kantian-
ism because of the objectionable metaphysical com-
mitments they generally involve.

14. See Klosko 1987a, which responds to impor-
tant criticisms of the principle of fairness, including
those of Nozick 1974, 90-95 and Simmons 1979,
chap. 5. (See also Klosko 1987b in criticism of Sim-
mons.) Klosko 1990a responds to Simmons’ (1987)
criticisms of Klosko 1987a.

15. Individuals who are believed to violate the
spirit, as opposed to the letter, of such laws are also
censured. It seems, however, that those who are
believed to violate the letter (as well as the spirit) are
criticized more harshly, as is indicated by public at-
titudes in regard to the recent insider trading cases

on Wall Street or the tax law conviction of Leona
Helmsley.

16. The generalized consequence test does not
seem clearly to apply to certain actions that violate
laws, especially criminal laws prohibiting actions
that entail direct and immediate harms (such as laws
against murder, robbery, and rape). It should be
noted, however, that the test does seem to apply in
certain cases (e.g., white-collar crime, stealing from
the rich, and robbing banks) in which the actions
under consideration are strongly condemned even
though it is not clear that they cause immediate
harm. Because acts such as murder and rape are im-
mediately harmful (and so, clearly wrong), the test is
not normally appealed to. But this does not indicate
that it does not identify an additional respect in
which the acts are wrong. As is seen in Smith’s ex-
ample of the moral difference between killing 1000
people and killing 1001 people (1973, 970, n. 37),
our intuitions are not always reliable in cases in
which we identify additional respects in which acts
that are obviously reprehensible are wrong. It
should also be noted that criminal laws perform im-
portant coordination functions in society so that
general adherence plays an obvious role in main-
taining the social fabric; see Boardman 1987.

17. It is not necessary for us to sort out different
aspects of the rule of law and the values associated
with each. On the formal conception of the rule of
law and its benefits (which are distinct from the pro-
tection of persons from coercive interference by
others), see Raz 1979, chap. 11. I attempt to capture
aspects of the rule of law in this sense in discussing a
working decision procedure, which provides society
with stable, predictable rules governing social inter-
action.

18. Though my overall argument does not require
any particular account of the obligation to keep
promises, the analogy between this obligation and
that to obey the law is more clearly seen if we accept
(for the sake of argument) an account that roots the
obligation to keep promises on concerns of fairness;
for this.analysis, see Rawls 1971, sec. 52. According
to this construction, if A breaks a promise to B, his
wrong is twofold: (1) the damage done to B, who
relied on A to keep the promise and (2) the unfair-
ness of breaking a promise. According to a fairness
account, the practice of promising rests on general
adherence to its rules. By making and then breaking
a promise, A acts unfairly; he takes an advantage
that cannot be extended to those whose efforts make
it possible. If we accept this construction, the force
of promissory obligations involves factors very
similar to those seen in political obligations, as dis-
cussed in this section.

19. Aristotle, Politics, 2. 13-14; Thomas Aquinas,
Summa theologica, 1-12. 97. 2 (in D'Entreves 1973,
72-73).

20. In contrast to Smith (1973), who believes that
obligations to obey laws because they are laws are of
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only slight moral force, the argument here suggests
that the force of such obligations will vary. Some
laws have slight force, while others have much
more, depending upon the contribution that general
adherence to a given law makes to the rule of law in
society.
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